CRIMINAL AFPH.L NC. 28/2000
(ORIGINAL CRIMINAL CASH HC. 865 OF 1998 OF

THE DISTRICT COURT OF IT.T4 o7 KIVUZONI
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THE BEPIIBLIC ese ooe seo soa osce ‘soo  ess ees HPCBLLANT
w  Versus -
SHOSHO YOILANA & OTHERS cee  sae _ cos _coe oo soo RESFONDENTS
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BEANGwWa, J.
In this case, the Director of Public Prosecutions is appe-

aling against the judgme nt and Order of the ‘District Court of

Tlsla District at Kivukorni “inl Criminal Case No.865 of 1998,

In the seid case, ‘there were eig ht accvscd pergons namely

Shosho Yoﬁéné§ Asehterébi Wangael Mushis Sheikei Slaa, ¥liamdiwe
Helphe Kimaro, frederick Stephen Atei,.Grace Laban Molel, Ilieza
Nestory and Mathias Semtu Ruboa. - They were respectively charged
as 1st to Bth accused on two respective.counts namely consviracy

to commit a felony c¢/s 284 of the Penzl Code and ste=zling c¢/s 285
of the Pensl Code.

On the first count, it was allieged that on 28th July, 1998
at Kimara Agip, Kinondoni District, Dar es Sslaam Region, the acc—

used persoss did conspire to steal = motor vehicle with Registration
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On the second count
and place, they stole tie

salle persoll.

In general, it is being alleged

conspired to gteal and did steal one

vehicle with Regigtra
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on No. TzZM 2447 make Toyota Hiasce Supker

Roof, A4ll1 of them were acguitted on both counts.

Before proceeding into the merits of this appeal, I have
just a little observation to meake that is:
On the 8th November, 1999, it was indiczted by the trial Frincipal
Regident Magistrste that the &th sccused is dead. The corem shows
that the Public Frosecutor who was present on that day is one
Herman but it is not indicated on record as to whether he is tThe
one who informed the Court that the 3th accused is dead. It is
also not indicated as to whether the case ggainst him did abate.

For the purposes of this appeal, I will assume that the ru-
blic Prosecutor did inform the Court that the 8th accused died but
this informetion was not put on reccrd and the abatement of the
case against him was equally recorded.

It eppears from the record that the Zrd, 4th, 5th, 6th and
7th accused did defend themselves but the 1lst, 2nd =and 8th accused



never gave their respective aefences. They did not dc so because

the 1lst and 2nd were a2t large =nd the &th had died.
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In his amended
.

rosecutions states inter - alia that the *trial Principal Resident
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agistrate erred in Law 2nd fact in acouitting the re
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when s Frima facie case
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red in Law and fact in holding that the motor vehicle found in the

ossegsion of the 7th respondent is not the one stolen from P.W 1.

3

It is prayed by the Director of Public Frosecuticns that the

lower court's Judgment a2nd order be set sside, the regpondents be

convicted znd the motor vehicle be returned to F.%W 1 who is a lawfu

OWNEeT.
I wish to gstate at this Jjuncture that the charge on the lst

¢l

count should not have been preferred as conspiracy to commit a fe-
lony or laid down under S.3%%4 of the Fenal Code. It ghould heve besen
preferred zs conspiracy to commit an offence c/s 384 of the Fens
Code. 8.3%4 of the Pensl Ccde provides for a definiticn of whst a

alse document means. Under 3.2 (2) of the Penzsl Code (Amendment)

-y

acty 1980, it is provided that = reference to o "felony" or a

demeanour® in the fensl Code or in any other written low for the time
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vided that S.5 of the Penal Code is amended (a) by deleting the

definiticn ‘'felony' =nd ‘misdemeancur’, By virtue of S.4 of the

said act, the classification of =n oifence as a felony

demeanour is no longer in existences.

offence c/s 284 oF the renesl Code, the prosecution had to establish
that there wes a2 common intention by the respondents to stesl the

motor vehlele in issue, The trisl court
there was such intenticon. ®Fvidence of P % No © 1718 Det. Corpa
Samwel is to the effect that the 5th sccused Fredéerick Stephen atel

made a statement before him in which he confessed tTo have conspired

-z and the 4th ~ccused Hlismdiwe

Helvhe Kinarc to stesl the motor veldcle in idssue. In his state—

= £

ment exh. 8, the 5%h =ccussd wag recorded 2g saylng that discuss-—

ions and plans to steal it wers

Kimaro.

Furthermore, he was recorded ag saying thet before stealing

it they pleanned to do so by pretvending to be its owner, nd by using

)._J.

a forged key, and that after grealing 1t from Kimara Agip Petrol

Station; they should Take it o cne Frank Maungu at arusha which

they did, but as Frank
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accused,.

et me nmow exemine the btrue nzture of the statement mode by

Jorpe. Sanwel in which
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that he was Free to nake

after being so intformed,

was recorded down and sighed.

The 5th accused gaid in his deferce thet he was Tortured by the
toldce at Magomeni so that tell the motor vehicle

was tortured.

The accused has to explain how he was tortured so ss Ho lezd hinm
into an untrue adwmission of Zuilte. Iin this case, there was no

such explenstion. Therelfore, I

his statement voluntarily to PJW 3. Dets Corp., Samwel. In this
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statement, the 5th accused person does not implicate the lst,2nd,
Sth,7th and 8th accused persons in the conspiracy to ateal the

Zrd and 4th accused onl

A8 Tosre 1s no evidence whatscever to proeve thet the 1st, 2nd,



6th, 7th and 8th accused persons did psrticipate in thae consp
to stesl the motor vehicle in issue, the trizal court should he
cquit them on the 1lst coupk ot the close of the prosecuxl
case on ground of no case to answer instead of acguitting the
the close of the defence case. 1t wag fechniczlly wrong olso
the trial Principal Resident Maoglistrote to pronounce &t

bout the &th accused whose case count had abzted upo
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acquittsal
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rged on the 1st count. Fhis evidence ig a coniession made by bac
5th accused before P.W 3 Det. Corps h he dmplicates
himself =znd the *rd and 4%th sccused persons. Under B.33 (1) of the
BEvidence Act, o1 cecused person mey be
taken into cons used if they are tried Jo-
intly for the offence ox arising out of the szme transa-
ction Ju 28 it hoppens to be the case herea

But under sub-scction (2) of £.33% of the said act, = convietio
of an accused person cannot be based solely on 2 confession by a
co~zccused. This means thot evidence of = confession by the 5th
zccused that the 3rd and 4th z2ccused perssns participsved in the



conspiracy to steal the motor vehicle in 1ssue nas to be corrabo—
rated before they can be convicted of this offence.

T find that cvidence of FoWe 5 ¢ 1716 Det. Corp. Samwel that
on interrogating the 6th sccused Grace Laban lolel, she mentioned
the 3rd, 4th znd 5th nccused persons to be +the ones whom she saw at
arusha with the motor vehicle in issue and informed him that from

irusha it was talien Dy her hrothers in law 7oram and Walter To
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Shinyengz where 1t was ¢
5th accused which ipplicates the >rd and Lth zccused in the charge

of conspiracy to steal the motor vehicle in issuc.

4

I find,therefore,that the #rd, 4th end 5th sccused are gullty
as charged on the 1lst count and I substitute their ocquittal with

g coavictione

T now go straight to the sscond count. 1 wenf through the
entire lower court's record vut I 4aid not find any evidence to co-
nnect the lst =snd 2nd =sccused on this count. 4in his statement exh.
PS which was wrongly morked #8 exhibit P7, the 5th sccused did not
confess to have stolen the motor vehicle in issue with the 1st or
ond accused but he confessed to have done so with the 5rd‘and th
accused. I hold therefore that +the lst and Znd accused could have
been acgquittedq on this count at the close of %he prosecution's case

for having no case TC answer instead of being acqmitted at the close
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of the defence case. But zs both of them did jump bzil, theirs

sureties should have been czlled to show cause =2s to way they should

not be penelized cccording to their ball bonds.
as I have alrezdy indicated when I wos dealing with the charge

I~y

accus2d befcre

on the first count,
P.Wao? was volunterily made to the effect that the motor vehicle in
issue was stolen by him together with the »rd =ndéd 4th accused from

v

Kimara 4gip Petrol Station where it had been parked ond thereafter

took it to Arusha and handed it over to the 6th accused pending the

return of her husbasnd Prank Maungu who wes in Der es Salaam =nd who

-

knew that it had been stolen.

Let us now look at the testimeony of P.W 3 and P.W6 which I find

to be very informative in this case. Po Wo 3 Det. Corp.Samwel stated

o
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¢! nformed him that

that when he interrogsted th
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after receiving the mot sue, her brothers in law

Wolter took 1t to Shinyanga. ind P.we. 6 Decgratias
Kaholwe who is o resident of Kshama stated that on 3rd September,
1998, he bought a Hiace Min Bus Supper Roof with Reg. 0. TZL 545

i

from the 7th zccused at 3hs.

[on

8th =zccused that the 7th accused who is his hrether had a motor

vehicle on sale. He sazid thet in October, 1998 the

-

which he informed ther
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8th accused a2t Shinyanga.

Juring his defence, the 7th accuscd claimed that he bought
the motor vehicle he zold to F.Wa 6 2t Mnozi Mmoja Dor os Ssalacon
from Taimili Manyilizi st Shs. 5,000,000 =nd that its sale ngree-

ment v Mr.

trial Frincipal

vehicle which was selzed by the police from P.W 6 after it had been
sold to him by the 7th accused docs noct belung to P.We 1 Hirimina
Aloyece Msssawe., She ordered that it should be handed over to the
7th accused who in turn should hand it over to P.W. S. This vehi-
cle wes toendered in ovids as cexhibit P.A 2nd it is being kept by
the police,.

¥ will now dwell on the issue as to whether the said motor
vehicle belongs to P.W.1l or not and whethoer the 3rd, &fh 5Cth and 7th
accused’s acquittal was Justified on this count.

P 1 testificd to have bought a Toyote Hisce Bupper kool with
Registration Mo TiM 2447 =t Lurumbea show room through Sclemenid Lhmed
Gunza who bought it from one Mohamed Ali.

According to the record from the office of the Registrar of
Motor Vehicles which was given by PoW. 2 Francis .ndrew Moghi is
thet P.W 1's stolen wmotor vebicle was registoered as T4M 2447 Toyota
Hiace in the name of Mohamed 4li of F.0.B0X 24172 Dar es Szloom.

according to the 7th accuscd, the motor vehicle wihich was
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ceized by the police from .

with Repgistration No. 77T, 545 meke Toyota Hizmce,
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in ceolour with fngine No . 2y-0460861
!
1

Model ond with Registration Carpd To. C 00230230

Lecording to Y.W. 4 Det. Serg. evarist the engine No. of
oo =) ?

otor vehigcle with Re gistration Hoe T3L 545

withe The chassis number had been cut lzaving a hele from

it was cut =nd placed on another DLAcCEa

nassis mumber of Motor Venicle with Reg. Ho
7, 545 Aiffers from the chassis number of PWl's
c

e writh Rom. Ho. T2M 2B47.

- { +he motor vehicle which

PR [ e [y I3 ool hed 1 S ¢
zed to the YT sccuncd before he S° 4 it to

z. PJWL' stolen motor veniels is Aiesel.s The one whiich

wzs sold by the 7th accuscd to PeWe O is Potrol.
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arned trinal Principel Regident Magil-

(1

Tn her findings, toe 1
strate ignored the fact that the chrssis numberT of motor venicle
with Registration No. T7L 545 wes found cut from whcre 1t was cri-
ginally placed as testified by FeWe 4 Tc. C757 Det. Sergs Bvarist
and the fact that the key of Motor Vehicle with Registration No.
TZM 2447 which FeWeD No. O 7560 Det. Corp. Gottard took with him

from Der es Salsam to Shinveanga did start Moter Vehicle with Regi-

stration No. TZL 545.

0
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I find that th trial Principal Resgident Magistralce wss Wrong
to ignore the sbove mentioned facts which are vaIry crucizl tc this
cese. These facts raise great cdoubt =28 to whether this motor Vve-

nicle exh. P6 is the onc which the 7th accused bought from Toimili

Manyilizie

This great doubt iz bascd oun LWO Zrounds. First, DWl advocate

ct

Semgzlawe s he chessis number of motor vehicle with Registration

{0

w
o TZL545 at its normel place without heing cut from where it is
supposcd to be when he prepared 1ts sale agreement for the 7th acc—

used. Secondly, 0o different motor vehicles cail be started with =

similar key.

et

Tn his testimony DeW. stated thzt at the time of Preparing

the sale agreement of motor vehicle Registretion No.TZL 545, the

7th accused told him that hLe was buying it feor his son Bliud Eliezo

This raises enother great doubt as to whether the motor vehlcle he

caooeon/lz



bought fromATainﬁli Manyilizi is the one which he sold

I find that had the trial Principal Resident Magistrate adl-

ressed herself to the evidcnce before her, she should hsove found as

1

I &> that P.W.l's motor vehicle with Registration No. T4k 2447 exh.

-

¥6 was stolen from Kimsra ngin retrel Station on 28th July,1998 at
about 6.00 p.m., z2nd that those who stole 1% are the srd, 4th =2nd 5th
to arushaz where it was 1loft in the hends of the 8th sccused whose
husband Frank Maungu who knew =bout this deal was away in Dar cs Sa-
lezm, and tuat from .J.rusha the 6th =2ccused's brothers in Law Yorsm
end Walter drove 1t to Shinyesnga and left 1t with the th sccused
who in turn s21d it to the resident of Xahaong District namely F.W.8
before it wes gseized by the pclice at Shinysnga where 1t had been

stationed by r.W. 6 for transport business of passengers.

Obviously, after stezling this motor vehicle, they changed 1ts

registration nunber to rend any osther number. They cut its chassis

number leaving behind = hole ot its place which can be seen on 1t

wpon its examinetion. They 414 so in corder to change its identity.

The engine number with for reasgons best known

themselves,

Knowing that this wes o gtolen wotor wehicle, the 7th accused

put Registration No,TZL 545 frow znother motor vehicle which he
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bought from Taimili Menyilizi in order to chenge its 1dentitya It
can be remembered that the motor vehicle he bought from Tairmli
Menyilizi had its chegsis number at -hper place but the chassis
number of this motor vehicle 1is s been cut from where it

is ordinarily supposed to be.

Mre G. K. Moshumba for the 7th

{;T

submitted that ‘aos “Ehe - 5th actuscd s
convict any

ment made to F.W. 3 wWas netracted it cannct be used to

of the accused persons whom 1t

the 5th accused himself unless it

vehicle in issgue and that there i 1o evidence Irom the moter Ve~

hicle expert to prove that the chagsis nuLber cannot be

R 4 [ | 3
; t supnoseld TO D

other place other than whers 1

Al a atatement TO F.Wed Was

ta P,W % affected him

voluntarily nade. The confession he nade
and 4th accused whom he menticned to have participated

and the 3rd
in stealing =% I have no rezscn to

doubt the evidence of F.W5 Det.Corp. Gottard that the key taken
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did stert the motor vehicle in 1ssu

from F.W.l in Dar es Sslaam

ecovered. 1 maintain that its cha-

Shinyanga from where it was I

ssis number was cut in order to chonge its identitye.

In actual fact, ths ovidenés of a confession by the 5th

accused 1s oorrob“rﬂl@d py the evidence of T.W 5s Rasing on the
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totality of this

t. I would, there-

- . . ! Y PR
accused are guilty as charged on the second cowr
fore, substitute their scguittal with =2 conviction cn the said count.

T would think thaot the 6tn accused Grace Laban Molel wife of

Frank Moungu is a mere victim of circumstances having been handed

&

over this motor vehiele of which she perihsps kr

§

rew nothing except hex

4
~

Ve K
husband Frenk Msungu. Therefore, I will not interfere wivth her acg-

uittale
The 7th accused should h=zve been found guilty of receiving

TEE)

stolen property c¢/s 311 of the renal Code. The available circumsta~

nces strongly show that when he received this motor vehicle from

Yoram and Walter, he must have known that it was stolen and 1f he
did not know that it was stolen, he was informed by them that 1t is 2
stolen motor venicle but he aid not take eny steps te repcrt the

matter to the Police., I would therefore find him guilty of receiving

stolen property and I convict him therecf,
4s the 8th accused is dead, I will not pass any verdict on nim

=3

e¢ dies the case abates.

becsuse when an accus

~1

FPinslly, I order that

ck

he motor vehicle in lssug exh.b6 which

is under Folice custody should immediately be ‘hondednver to Pl
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dirimina 4. Massswe. Otherwise, I now renit the case to tThe D1strict
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the Criminsl rrocelure
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Court of Ilz=2la under 5.382{1) (a)
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dct, 1985 for passing Sentence on the 3rd

P ]

on thelst and 2nd counts as well =s for possing

4th
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SASTES

7th accused for the offence of receiving stolien
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Miss Msabila, State Attorney snd Mr. G
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