| IN THE HIGH 'COURT OF EANZANIA
AT _DAR ES SALAAM
¢IVIL APPEAL NO, 185 OF 2001
REHEMA SHOMARI . . « s APPELLANT
 VERSUS
QUARL A, BAFAGIH o + o RESPONDEIT

JUDGMENT.

m

This is én appoul UJ’Rohenm Shcﬁgfv“nereinxaiter
Tefered to as the =zppeilant agalnst the Judgment og the
Resident Magistrata's Ccurt of Dar cs Sclcam at Kisulay
¢Hon. Kabuta RM) dated 22nd April. dCOl. Omary Abdallah

pafagi is the respoendent in this ap pﬁal. The m mora;duu ot
wppeal is Orouuaeﬂ cn thaz Lul])WAuh Zour point '

(1) errcr in law and fact on the
part i the t 1al Xaglﬁtrate 1n
hvli.x.l’lo that the Y
ne sny leszcl inserest Ln t“e sUit
housze Nc, Z1 ?i:# T Trmon Soract

Dar es Szlanl.

(2) crror ir law and fact by “ae trial
z %rp ir Loliing the hiuge in

Qiép uto hnldnﬁbw Lo thz lete Aekis
Mohamed GIOFG anc nct a farily
vprdﬁerty not cepakie of be ;LQ sold -

i.w1+h sut the consent of otnen family

"(B)werfor in law and fact by tr e trlﬂl
ZVVaglstrgte ip, 1"oILi.unt,“ck:dc the late
:“shc Nohamed was sbvg'“t th_ tl“e

of Selllﬂg the suit house. L

(4) the trial NM,LV rats erréel in law o
in fact for fallura to :xalxatp tne
ovidence cn the recorc. :

- »ondil



was not suffering from any mental illness as the purported
report from Muhimbili Medical Hesritzl was found to be not
genuine and or s forgery. 4sha Mohamad was ‘found to be sane
and attanded the. trial and (5) isha lI'ohamed was competent
to sell the suit heouss without srexing the mongent of othepr
family monmbers.,

1

It may not be irrelevant to cbserve that as the trial
in trhe {igutu n :sident Mogistretelg Corurt wag in Progregsg
both Salum Shomqry and Asha Mohamed, segond Plalntlff and
first defendant r: snectlfely were called to eternal peace
and curiously tneo anzellsnt was czointed the admlhlstﬂxmﬂtg

of the estate of isho Moharesd, 5y that time the.su1t£agalnat '
her was withdrawn., .

I would like now to deal witn the grounds of appeal

as presented., Learned Counsel fc thg appellant are gontending
somdeary o the finding of the trial court that the appellant
Has.an interest in the suit house by virtue of her father'e.share'
thereln. In reply couwsel for the respondent submlt that
the testlmony of the reSpondent who testifled as DY 2 ag ghe
1t5a1 eonfimm thnet Agha Mohamod wae the hold r of the right
of OCCUpancy over the suit plot and that the anpe] Lomt uag
an of the tenants in the suit house who were ‘paid Tshs,
ao,ooo/a in lieu of alternative acoomodation, /s such it

As submittod thet . appellant has no lezal interost . whalsogarer
»in-the suit house, ‘

dod LR
U Sk

oo I thln“ I am 1ncllneq tec aceept the subva 3ion of the
;rGSpondent that thore is on thbfbglance of pPObﬂbllity
.sufficient evidence and as fcund by the learnei trlal Magistrate
. that the house in dispute bolonged to and is now part of
rthe estate of the late Asha Mchemed, There is no cogent
evidence to suvpoert z2pnellant's clain. of right over the:
suit property. On the preuise srounc one of the appeal: .. .
fails and is dismissed. The :bove’al:@fin my~view disposes-

L l»e‘s

.of ground two in the memcrandurn of ‘apreal. In dditign. 1;
may be. relevant to.teks on Seard the *31*5w11" pQSOege 1n
‘the respendent's subris N, B L e

U)




""urtiernore Ly Lord 1s W considera
submizsion that cno oF
thot 107 £- =ho g2ls 7 ks houvce ot

Are referro. o oz Ffooily sad op clan
members ~risia- cut ar th2 marmer ang
terms of Joint ovncrsiit of the samo,

The family/clan moenbar ten decided

1
.

to disypose o thc Lcuse s 4 divida the
rrece.ds among thomscl: es to resclve

the wsunderstanding.,  How can they

new oy sncther house  1d own 1t jointly
and sc¢verally and vet s low one person an
insan: erson to reszister the same in
her own name out of the said misunder-
stan ling

Vith regard to the third & fou~th groun-s - appeal
I wish only to observe in relation to e subpisei by
counsel for the appellant that their ci:ent all:cel the
insanity of the late 4sha Mohamed the Uty was uron her to
prove that allegation, At any rate it i3 cne record that
the report PUERTted {0 BaVe Deen b iibil1 1o ical Centre
was found tc be not genuine anc a forgery by none - the -~
than Dr G.P, Kilonzo, Associate Professor of Ps chistrs
and Head of the Department, 1In kie leztter mof. MRC/PSY/B.I/
Vol .XII of 10th January 1995 Dr Filrngze disclains the
surportec lett r of 10tk Avgust -995 by a Dr J.M. Juma
who is unkncwn ane naq rot werker in the Jepartment. The
letter of Dr J.¥. Jum: wrs 2 3 2ct of crizinal proceedigs
of the appellant in ¢ wpingl Case Nz,82:43/¢5 in the Di-trict
Ccourt cf Ilala at Fisiou,

With such zncksround no court o law worth its rame
anc -tanding can arcett such a ferry | 1e. Accordingly the

~

two | rounds -7 STl 201l and ar s ceg etel,

ceed/5



"t is for the foregoing reas ms that thig apreal rust
fail nqg is consequently dismissed “ith costs, the Judsment
8.1 decee of +he Residert Magistra= ts Court’ of Dar s Salaam
& Kisvtu in Civil Case N0.250 of 1¢95 are uphld,

- . passing T woul:” request th: learned trial Pesident
¢ 3istre e, Hon. Mrs, Kaduta to sati: fy hers:1f with the
Fean” - and extent of hew aehema Shorery is adﬁinistering-
the state of the lzte . ,na Mohamed uncn the grant of

letters of admii 155ratic, tc her. U % rerace

Order acc linaly .

8/7/20¢ "
Coram: S.h. Lila, oR.,
For' t  lrzpalls &;

) Frisent 1n sorsens
For t: Respind.nt: ¢ B
i J

C.C.: R RRbvio
Order- TATl ot Tolivoersd o lror in © Iresence <f hoth
STties presznt in zelsons,



