IN THE HIGH COURT OF TANZANTA
AT BUKOBA
(HC) CRIMINAL APPEAL NO. 40/2002
(Arising from Criminsl Case 140/2001 ot Bih=r=mulo D/Court)
PAUIO FEILIX ,,. APPELLANT
VRS.

THE REPUBLIC .. RESPONDENT
JUDGMENT

LUANDA, J.

On 30/4/2004 I quashed the proceedings, set aside the conviction
and sentence and I ordered the release of the 2ppellant. 1 promised
to give reasons for doing so at = 1ater drte, I now give the re*soﬁs,

The trinl court record shows th-t, the ch~rge cheet, the b~sis
of this appeal,contains three coumts involving five persons including
the =ppell-nt one Prulo Felix. The other four were ch~rged with
stemling by servent c¢/s 271 -nd 265 of the Pen~1l Code. And altern-tive
to this co¢t, three out of those four were cherged withnweglect to
prevent an offence "nd not n felony as per ~mendement affected by
Act No, 14 of 1980, The ~ppell-nt nalone wos ch~rged with receiving
stolen property c/s 311 (i) of the Pen~1l Code.

However, nt the close of the prosecution c~se the four ch~rged

along with the appellant were acruitted under S, 230 of the CPA,
1985; the re~son being the prosecution side f~iled to est=blish =~
prim> facie case, The appellant was colled to give his defence
after the court had found out that he hnd 2 cnse to answer, At
the end of the trial the ~ppellont wns convicted 2s ch-rged. He
was sentenced to 5 vesrs imprisonment.

Aggrieved with both the conviction and sentence, hence this

appeol.



The ~ppell~nt r-ised seven grounds in his memor-ndum of ~ppe~l.
In 2 nutshell he .is chollenging the finding of the trinl court in thet
it convicted him without sufficient evidence., In other words he is
saying the prosecution side didnot prove its cose beyond the standerd
required i,e, beyond remsonable doubt.

Mr. Vitnlis learned State Attorney who ~ppeared for the Republic,
rightly so, didnot support the conviction. The prosecution c~se is
to the following effect:~ Some unknowm doy but between 28/10/2000
and 27/2/2001 2 pressure pump the property of Ch~to Ginnery was stolen
by unknown persons. Following thot incident, investig-tion commenced,

The first suspects were watchmen guarding the ginnery, The -i-
ginnery was guorded twenty four hours. The watchmen were gquerried,
A1l denied.. On 28/2/2001 the matter was reported to Ch~to Police
St~tion. Some watchmen were »rrested.

On %/7/2001 Mulome Masome (PW 3) Acting Gener=1 M~nager of the
s2id ginnery received = telephone c*1ll from someone in th-t the
pump wos sold to one Indion in Mwanza, He reported to the OCS Cheto
Police, The OCS wrote 2 memo nddressed to OCS Mwenza. On 4/7/2001
PW 3 in accompany with Seni Mtani (PW 2) Chief Engineer of the ginnery
left for Mwenza, They went to Mwanz~ without > police officer,
The ginnery administrntion were doing investig~tion on their owni

Be th®t as it moy, in Mwanza one D, 8217 D/Sgt Seleman (PW k)
was assigned to accompany the two to the pl-ce where the pump wns,
They went to one person cnlled Lugeln, They didnot meet him.
But while in the office of Lugela, PW 4 opened 2 visitors book
and saw a messnge in a chit of prper indicating th=t the appellant
would like to meet with Lugela. PW 2 and PW 3 cl~imed to identify
the handwritting of the ~ppellant., The 2pvell-nt was their Generwl
Manosger, At.the time the pump = stolen, the 2ppellent was-

interdicted.
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PW 4 seized it, They traced Lugela. Fortunately, they menaged to
get him; When asked about the pump he told them that the appellant
had the pump and that he was looking after o buyer. Finnlly, the
pump 1~nded in the honds of Vijohi Khnna, the buyer, Lugel~ told them.
They thus went to Vijahi Khona, Vijahi Khona ~dmitted buying the
pump from the 2ppeli~nt. The pump was seized, It wns duly
identified by PW 2 »nd FW 3,

But Lugeln =nd Vijshi Khona who were acruci~l witnesses in
this cnse didnot testfy. However, the st~tement of Vijahi Khane wos
produced in court under S. 34 (b) (2) (c) of the Evidence Act, 1967
becmuse of ill health,

Mr, Vitnlis submitted thnt since the evidence of Vijahi Khana
and Lugela is vit2l to the prosecution crse ~nd they didnot testfy,
the conviction connot stend. In otherwords what PW 2, PW 3 =nd PW 4
testified in respect of the recovery of the pump is heorsny.

Further, he s~id it is not proper to rely on S. 34 (B) (2) (C) of the
Evidence Act, 1967 only, the entire Section should come to ploy, He

cited R V Hassan Jumtmne (1983) TLR 432,

This court through Lugokingirs, J.(as he then wns) held inter
alia, that the provisions of S. 34 (B) (2) of the Evidence Act, 1967
are cumilative and 211 the partgraphs (2) to (f) h~ve to be sati=fied.

As the conditions were not s~tisfied, the St-~tement of Vijnhi
Khona wns then inadmissible,

Before, I p~rt with thié file, let me say 2 word or two 2bout
the way this case wns hondled.

The nav~ilable evidence on record show thot the pump in aques=tion
wos found with Vijahi Khona nand not with the appellont., And when
querried he s7id he bought from the nppellant. If that is true,
then on the basis of the doctrine of recent possession, the nppro-

priate cherge ought to have been preferred ~gainst the appellrnt

- L -



was stetling and not receiving stolen properly. And as stenling
is not 2 minor offence to receiving stolen property rather it is
the other way round, this court wns unsble to enter conviction in
lieu of receiving stolen property. The case wes not properly

investigated and prosecuted,

In view of the foregoing, hence the aunshing 2nd release order,

j- o J. <

\ R
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