
IN THS HIGH STQURT OF TANZANIA
AT &RUSHA

T̂TSCo CCTIL APPLICiATTO!* NO. 8 OF72005 

30NI7A3 P ' JJLO coo cc. qo% APPLICANT

Versus
3U5EA COFFEF D3T/CB LTD* „* . . .  RFSPOIOENT

R U L I N G  «.

R, SHEIKH» J.

This is an applio?tion by the applicant. 3onifas Paulo 

brought under Section 63 ("!) of the * 0our4aa Act

Noi 2 of 1934, for an order that the applicant Ue granted 

leave of this court to institufcp Oî til Proceedings in re*ye*pfc 

of land held under customary law in the Arusha Resident 

Magistrates <^urt ;in»tieauJ ,of
vin the primary court, The application is supported by am.

V ;  r

affidavit deponed-by the applicant# * The respondent resisted

the application by filing a c©uTiter*-a-f‘fi']avi£* The p^spo*dent

also filed a. Notice of Preliminary Ob^eg^i^ias ô r of

law oir following-grounds

That the applicant's. application is in#or7peteni. 
as the applicant ousrhr to have sent hie intended 
suit to the Lgnd Tribunal..’

2. That the applicant .ought to use services cf the 
Village I*and Council- in terms of Part V oi' the 
Village A#£, 1S99 and th£ Peculations made 
thereunder in the way cj;G#I\T0 N~*.83 o:T* 200" •

• f * #/2



3. That the applicant should have filed or fi^e his
conTplaiat* be.fore the m i  Qge or Qisrijrict adjudioatioB 
Gomraittec in terms of Part I VC af the tillage 
ĉt, 19?c; ~nd the ?9.'\ul?.bibtis mode* thereunder in 
the V7°y af g*7.t* AV-. &6/20&'>'•'

Citing in his support the decision of t W  Court <of .".ppeal 

of Tanzania in the case of Attorney General Versus Lohar 

Akonaay and another T0L0R. (^995) BO antf the case of Day and 

Night Pharmacy Ltd*, Versus Tanzania Sewing Machine Company 

Ltd, Arusha rirrh Court Civil Case No. 22/^999 (unreportecl ), 

counsel for the respondent submitted inter—alia that the 

intended suit ou'.ht to be instituted in the land tribunal 

established under Act No. 22 of 1992 the Village Land 

Couneil established under the Village Land Act, "1999#

In reply Mr* Lundu, learned counsel for the applicant 

submitted that the legal position was confusing* o.nd the 

forums alleged by the respondent being only quad.judicial 

bodies, the applicant is not precluded fr'~n filing his suit 

in the Ordinary Courts, and that the Land Tribunal has as 

yet nf't been established within the area.

Having carefu&lly considered the written submissions 
by the respective learned counsels in t':vr context jf

recent changes in the relevant provisions of the i I

am inclined to agree with the respondents counsel, co the

extent that the Resident Magistrate's Court is not the



right fnvxm lor Instituting the. intended suit.

Section 4(1) of the Lend 'Disputes Courts .ct, 2002 

expressly ousts the Civil Jurisdiction of Magistrates Court^ 

established by the Magistrates1 Courts fot., ^984 over any 

matters wider the Land let, -1999 and the Village Actv ̂ 999** 

Section 16? of the Land .ct, 1999 expressly provide that tfc§

• ourts vested with jurisdiction to determine disputes, or 

complaints concerning land are the followingi-

a) The Village Land Council

b) The V"\r3 Tribunal

c) The District and Housing Tribunal

d) The High Court (Land Division,,)

e) The Court of Appeal of Tanzania,

By reason of the aforesaid amendments of the la*w and < 

with the coming; into force of the Land Disputes Courts Act 

No* P- of 2002 which eame into operation r>n 4*t October* 2QQf 

(See G.N, No, 223 of 2003) the P*irr>ary Courts as well as the 

District and Resident Magistrates Courts haTt no jurisdiction 

over disputes concerninp land.

Under Section 63('i ) of the Magistrates Courts *ct> 1984 

as amended by section 57 of the L*.nd Disputes Courts Act No,

2 of 20021 (See paragraph ? of the. Schedule thereto) read 

together with sections 3 and 4,of the aforesaid Land Dis^ute^



(3oux*t» it is r'y vlaw no rio-gnggar-r- or rrx̂ oper

to seek le/ivt; of this bourt under section 63 (1) of the 

Magistrates Courts -ct, 1924 fcr purposes af cc""'ending 

proceedings Qon^rnin-; disputes ever lendt notwitbstanding 

th??.t the land is held under custor.̂ ry law* Nor in riy consi­

dered opinion does this court hnve ûrisdic*t.ior> to entert tin. 

any application for such leave under -'Section ) of the 

Magistrate’s Courts .\ct as amended by the Land Disputes 

Courts Act* 2002.

For the above reasons I ar satisfied that this applicatio] 

is incompetent and further, that since the coining into force 

of the tand Disputes Courts Act, 2002, this court does not 

have the discretion under Section 63^) of the Magistrates 

Courts >ct to grant leave to institute Civil Proceedings in 

respect of land held under •ustor̂ ary lav/ in the -rusha*
Resident Magistrates4 Court or any other Magistrates Court. 

for that natter.

The application is accordingly disrissed with costs*
f>'V ■
R# 3HSTKH 

JUDGE
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26th
Hulias rem in Char berg tbi*/any of vn, 2004j u .k ..ipf euo-t in toe presence

u. buj.13, learned -avooatiG hold ins: bri^f ôr Mr.

Lundy, .idvooate for the sgplitmt »sd Mr, SaoR'ka, .Viv^-te
for the respondent, and .in the> presence of Mari-, Court 
Clerk.

3. 3H3IKH 
JUDGg

23/05/2004
, M i * '

RS/w:.


