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This is an aorlic2ticn by the avplicant Bonifas Paulo
brought under Secticn 63 (1) of the Magistrages' Courts .ct
Nge 2 of 1984, for an crder that the appliesant Qe granted
leave of this court to institufe Cluil Prosgsdings in resvepf
of land held under gustomary law in the_urusha Resident

Magzstrate s Qourt . 1nstead of the ;a;d‘proue-dinga.solmennlts

In the primary couvt The aopllea+1on is supported by an
affidavit deponed'by the applicantg - The re~yondentxreSisted
the applieation by filing a eoumber~aftfiiavif, The re¢spopdent

also filed a.lotice of Trelimin=agy ObJegtiens og m:iniyg of

law ow, the followinm mrounds je.

U)

"®, That the applicants. application is ineompetent
as the applicant ouchrt to hava sent hie intendegd

suit to the Land Tribunal.’

2. That the applicant ought to use servises ¢l the
Village Liand Coyneil-. in terms of Part V ol the
Village .ef, 1999 snd thg Rcrulations made
ﬁhereunder’in the way ¢8:G.N, {r. 83 02-2007,
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3. That the aprlicant should have filed or file bie
commlaiat before the Willasge or Ddefrict .djudization

Sommittss in terms of Part IVC af the Village

ncty, 1CCC ~nd $he Pe-mlabibhs made Ghercunder in

Citins in his sumport the decision of the Court of “ppeal
of Tanzania in the cose of Lttorney General Versus ILohar
Lkonaay and another T.L,R. (1995) 80 =2nA the case of Day and
Night Pharmacy Ltd. Vercug Tanzaniz Zewing Maehinz Company
Ltd, ~rusha "ieh Court Civil Case No. 22/7999 (unrevorter),
counscl for the resmondent gubmitted inter—alia that the
intanded sult ou~ht tc be instituted in the land ftribunal
established urder et No., 22 of 1992 cx the Vill-ze Land

Couneil establiched under the Village Land .ct, 13GS,

In reply Mr., Lundu, learned counsel for the applicant
submitted that the leg2l positicn woe confusipsg, -nd the
forums alleged by the rezpondent being only quasijudicial

24 fr-a filip= his suit

jo)}

bodies, the applieant ia not vreclu

in the Ordinary Courts, =2nd that the Lond Tribunzl has as

w0

yet not becn estohlished withiz the ares.

Having carefudlly eonsidered %1

by the resvective lsarned counsels I th: context or
recent chanres in the relevomf previsiocns of the Ly I
am inclined to agree with the respondents c-unsel, ¢o the

extent that the Remidznt Mamistrate's Court is not tae
0009/3



3

1]
il

i
]

right forum for institutine the intenaded suit,

Section 4(7) of the Lond Dispurtes Cowrts .ct, 2002
expressly custs the Jivil Jurisdiction of Meoistrates Courte
established »y the Maaist:stes' Sourts ‘et, 1984 over any
matters under the Land Loty 1999 and the Villaze Lety 1999,
Sectioq 16% of the Lznd .ct, 1999 evpresslé provide that ting
eourts vested with Jjurisdiction te determine disnuteg or

complaints concernin~ 1and are the fellowings—

2) The Village Land Council

b) The “W~ri Tribhunal

¢) The District and Housing Tribtunal
d) The High Court (Land Division.)

e) The Zourt of .ppeal of Tanaania,

By reazon of the afecresaid amendments of the law and «
with the coming into force of the Land Disputes Courts .ct
No, 2 of 2002 whieh eame ingo operation on 4wt Cctoher, 200%
(See G.N, Mo, 22% of 2003) the Primary C.urts as well as the
Distriet and Resident Magistrates “~urts 2ave no Jjurisdiction

over Cisputes concerning land,

Under Section 63(4) of the Majistrotes Courts .ot, 1084
as amended hy sectin~n 57 of the Land bisputea Courts .ict No,
2 of 2002. (See paragroph 7 of the_Scheﬁﬁle theretc) read

together with sections 3 and 4,of the aforesaid Land Disvuteg
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Qourte ..ct, it is a ry view o logwers negessary Qr grOpPEr
to seek leave ¢f this lkecurt under secticn 8% (1) of the

Magigtrotds Courts .ct, 1824 f<or purposes af coencing

w

procecéings cnnggrninf dismutes ever land, notwithstanding
that the land is held unier custorory law, Nor in »y consi-
dered opinion deoes this court have Jurisdintion to ecutertain
any application for =uch leave under Section 63{71) of the
Magistrate's Courte 'ct as =2rended by the Land Disputes
Courts Lct, 2002,

For the ahove reasone I 2o~ satisfierd that thise apnlicatio
is incorpetent 2nd further, that since the comins into force
of the land Disoutes Jourts .ct, 2002, this eourt does not

ave the Aiscretion under Section 63(1) of the Ma~istrates
Courts .t to grant leave to institute Givil Proceedings in
respect of land held under cqftovary law in fthe .rusha
Resident Magistrates! Court or any other Magistrates Court

for that attere

The application is accordingly disrissed with costs,
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Ruling read in Charbérs this/day

of Um 3 1 - ‘A
0L &Pe Urbulla, learned . Avoeatbe

Tundu, dvoeate for the =oplicant anid
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for the respondient, and rin the pr

Clerk,

Ra SHETIXH

TITTVA
< UDGHT

28/05/2004

ol May, 200

4 in the presence

heldinz »risf “or hoth Mr,
Mrs Sapetka, ldvee-te

€gencte af Mariar-, Court



