



































Fourth, PW3 informed this court that he examined the body of
Wankuru d/o Mwita and found with two wounds and that the cause of
death was due to severe bleeding. During cross examination he
confessed he did not write in Exh. P2 cause of wounds and therefore he
did not inform the court cause of wound. Unlike, PW4 investigator of the
crime who told this court that he read post mortem report which show

the cause of death was cut by sharp object.

I wonder how comes the team of police detectives who were sent for
the serious mission at Rigicha village give different stories about the
date, time and number of accused arrested. Investigator of the crime
failed to read what was write by an officer who examined the deceased
body. Am in doubt if the crime was investigated. Above analysis make
difficulty for this court to rely on Exh. P3 which was written by an officer
who failed to read post mortem report. To me reading is easier task
than writing. Am asking if what was written in Exh. P3 was correct and
am asking myself if all other submission made by PW3 was correct or

real happened.

As [ stated early above, the cardinal principal in criminal law is that the
burden of proof always lied on prosecution shoulders. There are over

abundance authorities on this stance. See the decision of the Court of
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Appeal in Gaius Kitaya vs. The Republic, Criminal Appeal No. 196 of
2015 CAT at Mbeya where it was held as follow;
'It is cardinal principle of criminal law that the duty ofproving the
charge against an accused person always lies on the prosecution.
In the case of John Makolebela Kulwa Makoiobeia and Eric
Juma alias Tanganyika [2002] T.L.R. 296 the Court held that:
"A person is not guilty ofa criminal offence because his defence is
not believed; rather, a person is found guilty and convicted of a
criminal offence because of the strength of the prosecution

evidence against him which establishes his guilt beyond

reasonable doubt'.
As far as the prosecution evidence in this case are concerned, it raises a
huge doubt due to the contradictions between material witnesses PW?2
and PW4. I am of the views that, the contradictions arose between PW2
and PW4 evidence are not minor, they go to the root of the case. The
discrepancies dented the prosecution case as the PW2 and PW4 are only
material witnesses who went to scene and investigate the crime. It is
the settled position that contradiction can be considered as fatal if it is
going to the root of the case. See Sebastian Michael & Another
vs. The Director of Public Prosecutions, Criminal Appeal No. 145

of 2018, CAT at Mbeya.
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In the case at hand, I found hardly to believe which witness between
PW2 and PW4 who were both at the scene of crime, Rigicha village
collecting information and arrest accused was telling the truth. PW2
stated that the 1% and 2" accused were arrested during day time of
14/01/2022 while on the other hand, PW4 told this court that the
all accused were arrested between 02:00 hrs and 05:00 hrs of
15/01/2022. Moreover, PW2 informed this court that cause of death of
deceased is severe bleeding while on the other hand, PW4 said cause
of death was cut by sharp object. This contradictions is not minor as
it can answer two questions whether the death was unnatural and

it was accused persons who cause the death of the deceased.

The Court of Appeal in the case of Mohamed Said vs. The Republic,
Criminal Appeal No. 145 of 2017 held that a witness who tell a lie on a
material point should hardly be believed in respect of other points. See
also Zakaria Jackson Magayo vs. The Republic, Criminal Appeal No.

411 of 2018, CAT at Dar es salaam.

In this case, I find difficult to believe testimonies of PW2, PW3 and PW4
as they contradicted each other on important points. This makes their
testimonies to contain lying at some points. I also find difficult to believe

the contents of Exh.P3. I have gone through the testimonies of the
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prosecution witnesses, their testimonies are tainted with contradictions,
and it is not safe for the court to rely upon their testimonies. There is no
evidence without doubt to support the conviction of accused persons

from prosecution.

Considering defence of accused persons. DW1 who was staying with
deceased, she informed the court how she together with 3rd accused
planned and execute the killing of the deceased. She said she opened
the door of the place where deceased was and 3rd accused cut the
deceased with machete and they disappeared. In her elaboration which
was a confession to this court, she said, she did that because she allege

deceased to bewitch her children.

DW2, the 3rd accused informed the court that he cut the deceased with
a machete following the allegation that deceased was bewitching DW1
children. He informed the court, when entered in her room they found
deceased sleeping by her stomach where DW2 cut backside of the
deceased head by using machete. When deceased turned around to see
what was happening, DW2 said he cut her again in the forehead. DW3

and DW4 denied to know anything about the killing.

This court finds what was explained in court by DW1 and DW2 is a

confession. Facts in their expression which lead to the occurrence of the
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act and in the execution of the pre-planned plan the offence was
committed by both or some of them. The doctrine was well elaborated
in the case of Diamon S/0 Malekela@ Maunganya vs. R, Criminal
Appeal No. 205 of 2005, the Court of Appeal held that;

"Much has been said and written on "common intention” as
a basis of criminal liability. Suffice it to say here that the
doctrine of common intention, as distinguished from similar
intention, can only be successtully invoked where two or
more persons form a common intention to prosecute an
unlawful purpose and they commit an offence and are
eventually jointly charged and tried together .

See also the case of Issa Mustapha Gora & Another vs. R, Criminal
Appeal No. 330 of 2019.

In terms of section 23 of Cap. 16, the 1% and 3™ accused persons had a
common intention to prosecute an unlawful purpose that resulted in the

commission of the offence of murder.

Ultimately, I find Emmanuel Juma Masasila 2" accused and Peter
Masalu Magingira 4th accused not guilt and I hereby acquit them of
the offence of murder contrary to section 196 and 197 of the Penal Code
[CAP 16 R.E 2019 now 2022]. I order Emmanuel Juma Masasila and
Peter Masalu Magingira to be released from the prison unless they

are otherwise lawful held.
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