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RULING

Date of Last order: 26/02/2024
Dale of Ruling: 12/04/2024

B.K PHILLIP, J

This ruling is in respect of concerns raised by this court on the competency
and propriety of this case, that is, whether this suit is a representative suit
and proper before this court, and the point of the preliminary objection raised

by the advocate for the defendants, to wit;

- That the plaintiffs have no locus standi to sue and claim interests in the 1%
defendant properties (the churches).

Briefly, this case involves disputes between two groups of congregations that
formally were worshipping together and were one congregation under the
Evangelistic Assembly of God- Tanzania a church duly registered by the
Registrar of Societies. However, sometimes in 2016 differences and
misunderstandings cropped up among them thus, the congregation split into
two, and thereafter quarrels on the use and ownership of the properties
which were formally used jointly before the congregation was split into two
groups ensued. Numerous measures were taken to resolve the disputes
between the two groups including the meeting held by the Registrar of
Societies but in vain. It is alleged in the plaint, among other things that on
13% July 2022, the 1% and 2™ defendants wrote a letter to the plaintiffs
threatening them and gave them ultimatum of three months from the date
of that letter to 20t October 2022 to either apologize to the 2™ defendant
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and continue to work under him or quit from Evangelistic Assemblies of God
— Tanzania. The congregation from the 1% and 2" defendants’ wing are
trying to illegally occupy the churches under the possession of the plaintiffs.
The plaintiffs through the legal services of the learned Advocate Johnson
Johanes Kachenje of Greenwich Law Attorneys lodged this case praying for
the several reliefs among them being a declaration that the 2" defendant or
any of his officials had no power to issue the letter dated 13t July 2022.

The defendant through the legal services of the learned advocate Andrew
Miraa of Cetha and Sons Attorneys a filed joint written statement of defence
in which they disputed all of the plaintiffs’ claims and raised a point of
preliminary objection I have reproduced at the beginning of this Ruling.

Upon perusing the plaint, I noted that it was signed and verified by two the
1%t and 2™ plaintiffs only out of 72 plaintiffs. The plaint indicates that it was
signed by two plaintiffs mentioned herein above on behalf of the rest
plaintiffs which connotated that the suit is a representative suit and the 1%
and 2" defendants are prosecuting it on behalf of other plaintiffs. Being
aware of the procedures for filing a representative suit, I found it prudent to
order the advocate for the plaintiffs to address this court on the two concerns

stated at the beginning of this Ruling.

For convenience, I ordered the concerns raised by the court and the point
of the preliminary objection raised by the defendants’ advocate to be argued
together by way of written submission. However, since the court’s concerns

touches on the propriety and competency of the case have to be determined
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first.In his submission, the learned Advocate Kachenje conceded that the
plaint is defective because the verification was signed by two plaintiffs only
whereas no leave was sought and obtained from this court to file a
representative suit. After conceding that the plaint was not properly verified,

he was quick to ask for an amendment of the plaint.

In rebuttal, Mr. Miraa argued that the law prohibits pre-empting a point of
preliminary objection already raised by praying for an amendment of the
pleadings to rectify the mistake pointed out by the adverse party. He cited
the case of Kilempu Kinoka Laizer Vs Hai District Council and
Another, Land Case No. 21 of 2014, (unreported) to cement his
arguments. He was of the view that this case deserves to be struck out since
the plaintiffs’ purported representative suit was filed without leave of the
court in contravention of Order 1 rule 8 of the Civil Procedure Code, (The
“CPC"). Mr. Miraa submitted further that the principle of overriding objective
cannot be applicable in this case since the plaintiffs have contravened the
mandatory legal requirements on the filing of a representative suit.

As correctly pointed out by Mr. Miraa, the plaintiffs’ purported representative
suit was filed in contravention of the provisions of Order 1 Rule 8 of the CPC.
The position of the law is that a party intending to file a representative suit
must seek and obtain leave of the court. Upon obtaining the leave of the
court only the names of the selected representative(s) appear in the plaint

and the verification clause is signed by the representatives only.

For ease of reference let me reproduce the provision of Order 1 Rule 8 pf
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the CPC hereunder;

Order 1 Rule 8 (1) “Where there are numerous person having the same interest in

one suit, one or more of such persons may, with the permission of the court sue or be
sued, or may defend, in such suit, on behalf of or for the benefit of all persons so
interested; but the court shall in such case give, at the plaintiffs expense, notice of the
institution of the suit to all such persons efther by personal service or, where from the
number of persons or any other cause such service is not reasonably practicable, by
public advertiserment, as the court in each case may direct. (2) Any person on whose
behalf or for whose benefit a suit is instituted or defended under sub-rule (1) may apply
fo the court to be made a party to such suit.

Since Mr. Kachenje has conceded to the concerns raised by this court that
the suit is not proper before this, thus incompetent, I agree with Mr. Miraa
that this suit deserves to be struck out. The prayer for amendment of the
plaint is misconceived since the remedy for incompetent suit is not
amendment of the pleadings. As alluded to earlier in this ruling this suit has
been filed as a representative suit without the leave of the court. The
verification clause in the plaint and the application for maintenance of sfatus
guo (Miscellaneous application No. 597/2023) pending the hearing of this
suit, file by the plaintiffs indicates clearly that this suit has been filed as
representative suit in which the 1%t and 2™ plaintiffs are representatives of
the rest of the plaintiffs. Thus, there is no room for amendment of this suit
The plaintiffs are supposed to comply with the requirements of the law
stipulated in Order 1 Rule 8 of the CPC.



Having made the above findings, I cannot deal with Mr. Miraa’s submission
in support of the point of preliminary objection. Thus, I hereby strike out
this suit. Each party will bear his costs since the suit has been struck out on

the point raised by this court suo motto.

Dated this 12™ day of April 2024

B.K. PHILLIP

JUDGE.



