IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
DODOMA SUB REGISTRY
AT DODOMA

(DC) CIVIL APPEAL NO. 03 OF 2022
(Arising from the District Court of Dodoma in Civil Case No. 14 of 2022)

KIMWAGA MOTORS WORKS
COMPANY LTD..uvsviseesssessscessessmsinsassssssnssssssene S PLAINTIFF
| VERSUS
THE BOARD OF TRUSTEES OF
THE NATIONAL SOCIAL SECURITY FUND......coscsmsueres EFENDANT
RULING

Last Order: 25t March 2024.
Date of Ruling: 19% April 2024.

MASABO, J:-

This ruling is in respect of a preliminary objection raised by the respondent
challenging the appellant’s appeal. The sole limb of the preliminary
objection is that the appeal is bad in law for contravening the provision of
Order XXXV Rule 8 of the Civil Procedure Code.

Hearing of the preliminary objectibn was done by way of written
submissions as ordered by this court on 25" March 2023. Submissions by
the respondent were drawn and filed by Ms. Lightness Mwasongwe,
learned State Attorney whilst those of the appellant were drawn and filed

by Mr. Moses Cyril Masami, learned counsel.

Before I go to the submissions by the parties, for purposes of appreciation
of the facts leading to this appeal, it is apposite, I think, to briefly narrate -
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that it is bad in law as it contravenes the provision of Order XXV, Rule 8
of the Procedure Code Cap. 33 R.E. 2019.

Back to the submissions of the parties, Ms. Mwasongwe submitting in
support of the preliminary objection argued that the remedy available to
a party aggrieved by a decision entered by the district court exercise of
its powers over summary suit under Order XXXV Rule 3(1) (b) of the Civil
Procedure Code, is to apply for setting the summary judgment and not to
appeal to this court. The remedy, she argued, is provided for under Order
XXXV Rule 8 of the Civil Procedure Code. In fortification of her submission,
she cited the cases of Integrated Property and 2 Others vs. The
Company for Habitat and Housing in Africa, Civil Appeal No. 107 of
2015 [2018] TZCA 349 TanzLII and the case of Regional Manager
Tanroads (Lindi) vs. DB Shapriya, Civil Appeal No. 86 of 2010[2017]
TZCA 233 TanzLII and Yara Tanzania Limited vs. DB Shampriya and
Company Limited, Civil Appeal No. 245 of 2018 [2022] TZCA 293
TanzLII. Based on this, she submitted and prayed that the appeal be

dismissed with costs for incompetence.

In reply, Mr. Msami subscribed to Ms. Mwasongwe's submission that once
an ex parte, summary or default judgment is entered, an aggrieved party
should not appeal or file an application for revision unless he attempts to
set aside the ex parte judgment. However, he submitted that much as
this is the position of law as it stands, the circumstances of the present
appeal are peculiar and distinguishable as the case from which the-present
appeal emanated did not qualify to be filed as a summary suit and the
appellant herein is not challenging the merit of the application but the

jurisdiction of the trial court. Her contention is further that, she was not
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