IN THE HIGH OF THE UNITED REPUBLIC OF TANZANIA
(SUMBAWANGA DISTRICT REGISTRY)
AT SUMBAWANGA
LAND APPEAL No. 27 OF 2022

(Originating from the District Land and Housing Tribunal for Katavi at Mpanda in
Land Application No. 40 of 2021)

BENJAMIN MAKALA KINGU.......cooesrsnienees APPELLA_M
VERSUS

AYUBU FIDELI CHANIKO......... ST RESPONDENT

BOSCO NYABUYUGI ...... ...2"° RESPONDENT

JOSEPH JANUARY MKOMBO ressrs:3%° RESPONDENT

05/02/2024 &

this appeal was aggreived by the decision of the District
Land and Housing Tribunal of Katavi at Mpanda (trial tribunal) and thus
filed this appeal to this court, which consists of four (4) grounds, which

are as follows hereunder;



. That, the trial tribunal erred in law and fact by recognizing that the
suitland previously belonged to the appellant being the first owner,
but failed to recognize that the 1% respondent invaded the same.

ii. That, the trial tribunal erred in law and fact by visfting locus in quo
without adhering to the mandatory procedures of locus in quo Visit,

worse enough using evidernice obtained without fallowing procedures

of the trial tribunal e quashed and set aside, and the appellant be declared

the lawful owner of the suitland, costs of this suit be borne the

respondents and any other relief the court deems fit to grant,

The story behind this appeal is that, the appellant had sued the

respondents at the trial tribunal for vacant possession of the disputed land



which he acquired by buying it from the late January Peter Mkombo whose
estate is being administered by the 3" respondent which is measured V4
acres. In his astonishment, the 1% respondent invaded the disputed land
claiming that he had bought the disputed land from the 2™ respondent
and that his efforts of requiring the 1% respondent to vacate the disputed

land peacefully has failed and hence the suit at the tri
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lyizthe faspondents

Htation. However,

it. He then stated as a fifth ground as follows;
5. That, the trial tribunal erred in law to receive the exhibits
without the same being read out.

He proceeded that, starting with this ground, it is clear that all exhibits

received by the tribunal are which EXHIBIT SM1, EXHIBIT SM2, EXHIBIT
¥



SM3, EXHIBIT AF-1, EXHTBIT AF-2, EXHIBIT AE-3, EXHIBIT AF-4 were
received without being read out after admission per the typed
proceedings, he referred his point is to the case of Robinson Mwanjisi
& Others vs Republic [2003] TLR 218 which insists that the
documentary exhibits ought to be read out after their admission, the

remedy of this anomaly is expungement of all those improperly received

al.197 Of 2018) [20191] TZCA 322 (1 OCTOBER

t page 5 quoted in extenso;

“..we are mindful of the fact that there is no law which
forcefully and mandatory requires the court or tribunal to
conduct a visit at the locus in quos as the same is done at
the discretion of the court or the tribunal particularly when it

is necessary to verify evidence adduced by the parties during

4



trial, However, when the court or the tribunal decides to
conduct such a visit, there are certain guidelines and

procedures which should be observed to ensure fair trial....”

The appeliant that, the guidelines in locus in quo visit was restated in the

case of Nizar M. H Vs Gulamali Fazal Janmohamed [19801] TLR

29, where the court inter alia stated that;

court only refers to the notes in order to understand, or

relate to the evidence in court given by withesses. We trust
that this procedure will be adopted by the courts in future.”

(Emphasis added)



He clarified further that, in the present matter the witnesses testified at
locus in quo day on 30/4/2023 from page 34-35 of the typed proceedings
who testified without giving oath, yet their evidence was used by the
tribunal in making final decision contrary to the position of the law that
evidence of witnessed must be given under cath as per the case of Iringa

International School vs Elizabeth Post (Civil Appeal 155 of 2019)

dence under oath

That his.stance is also supported by the case of Manaseh Jason vs Anna

Msuya (Land Case Appeal NO.45 OF 2022) [2023] TZHC 17532 (25 MAY

2023) at page 16 which held that;

"Moreover, I have noted that even the parties’ evidence

adduced at the locus in quo was not taken under
G



oath as envisaged in the case of Kimonidimitri Mantheakis
(supra). I am of considered opinion that the noted

irregularities are fatal.”

[Emphasis

Supplied]

{Emphasis
Supplied}
The appellant proceeded further that, the last anomaly on locus in quo

visit is that the proceedings does not depict that evidence obtained in locus



in quo was read out before parties as per the directives of the case of
Nizar M.H. vs Gulamali Fazal Janmohamed (Supra). That this
anomaly is vivid in page 36-37 of the proceedings, which does not indicate
that the evidence obtained at locus in quo was read out before the parties,
and that the parties were invited to comment on the same. That, all these

anomalies vitiated the proceedings.

“Plot namba zifikuwa bado kuletwa huko Ardhi™

On top of that even the contract (EXHIBIT AF- 2) which was witnessed by

‘the lawyer did not have the Plot number, it was written dash (.-««)



He clarified that; the effect of material contradiction of the evidence is to
make the case of a party dismantled as per the case of Hamisi Mbwana
Suya Versus Republic [2017] T.L.R 160, and that he prays for this
Honourable court to discard the evidence given by these witnesses as they
are contradictory on the material point.

He added that, in the case of Hamisi Mbwana Su_yg%(gupra) where it

was held that;

"

...... it. is only where the gist of evfd ;

yas incumbent for the 15t

ppeal:.~3§3 OF 2019) (2023] TZCA 107 (13 MARCH

_ he.l‘d that;

“party fails to call as his witness the principal
person involved in the transaction who is in a position to
give a first account of the matters of controversy and throw
light on them and who can refute afl allegations of the other

side, it is legitimate draw am adverse inference



against the party who has not produced such a

principal witness"

The appellant added that, it is vivid that there was dispute on part of plot
number not being written in the 1% and 2™ Responderit's contract, and
only the lawyer who witnessed the contract was on position to clarify the

same, on page 24 of the typed proceedings, and he cross examined the

K

1% Respondent on the same aspect as quoted hel

"Mikataba kutolewa bila namba ni kosa I kiofs

ik

Peter Mkombo, the evidence was corroborated by SM4 from page 31-33
of the proceedings, it is a trite law that proof of civil cases is on -bases of
.balance of probabilities per the case of Godfrey Sayi vs Anna Siame
(As A Legal Representative Of The Late Mary Mndolwa) 2017 T.L.R 136

(CA) which held that;
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"In civil proceedings the party with legal burden also bears
evidential burden and the standard in each case is on

balance of probabilities”

In relation to this case at hand, the appellant submitted that, the

Respondent never reached the said standard because his evidence was

on i%deq #that the Suitland

T

he prayed to quote 1%

"Hoja inayohitaji majibu ni kama Mwombaji anastahili

kubaki na eneo. lake lote hata baada ya upimaji...”

He added that his side is of the strong view that in absence of prompt
compensation as envisaged under the law specifically section 3(g) of The

11



Land Act Cap 113 R.E 2019 any alienation of the land from the Appellant

is invalid.

He insisted that, it is was the position of the tribunal that the Appellant

had customary right of ownership, if that is the case then the [aw prohibits

any alienation of Appellant's land without compensation being duly paid

He again referred a case with similar stance in Berabera Ujamaa Village

'vs Abubakari Bura (1983) T.L.R 219 {MC} where it was held that;

"It is a fundamental human right thal no man shall be
deprived of his property without adequate compensation.

That right is inalienable and is recognized by every civilised
12



society: including our own. Some societies insist not merely
on adequate compensation but adequate and prompt
compensation in theoretical terms right to compensation

may be traced to the Concept of ownership.....”

He insisted further by referring the case of Lalata Msangawale vs

Henry Mwamlima (1979) No. 3 (HC) which held thiat

referred by the trial tribunal cannot supersede the law which reguires the
previous owner/ customary owner to be paid compensation, De'pe‘ndi_ng
on the submission he made and the authorities he had cited, the appellant
prays for this appeal to be allowed and be declared the rightful owner of

the suitland.
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Responding to the submission made by the appellant, the respondents
jointly submitted that, they have gone through the grounds of appeal at
length and found that they are of no merits and substance, that the
appellant also has annexed arrays of cases which are not related to the

case, whereby the Respondents thereby reply to it tothe effect as follows;

Strating off by submitting for the 1% ground of appeal ’Ejh‘;atg indeed it goes

That, this power is endowed.t ,_j’ch:c:‘}!E 'hrdug;;_%

5,

(b) Convene a meeting of all stakeholders including land holders, public
and private Institutions Community based Organizations and Non
Governmental Organizations in the area to be affected, and that was what

was done in the course of the 13 Respondent to acquire the Suitland.
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That, it is the Mtaa assembly which passed the Resolution of Kusogezana,
it is also the same resolution which declared each land holder to get one
plot and since the 1 Respondent’s land was affected by infrastructure,

the road, he was allocated that Land.

Submitting against the 2™ ground of appeal, the respondents argued that,

visiting Locus in quo is not @ mandatory procedure for’

Sourts/Tribunals to

make the last decisions of cases, rather it is

endowed in the Courts/Tribunals to contrfﬁf‘;;

uo is purely on the discretion of the Court, It is done by
the trial .“Court when it /s necessary to verify evidence
adduced by the parties during trial, There is no law which
forcefully and mandatorily requires the Court or Tribunal to

conduct a visit at the locus in quo.”

15



That, having clarified so above, the Appellant' ground two of his Appeal

dies a natural death.

The respondents then argued against ground 3 that, the 1% Respondent
proved his case beyond reasonable doubts and quenched the need of the

learned Tribunal chair man and thus decided in his favour,

That, it is very clear in the face of the law that the 1% Respandent tendered

the case of Mwalimu Omary and another vs Omary Bilal [1990]

TLR 9 the Court held;

"Once an area js declared an urban planning area and the
land is surveyed and plots demarcated whoever occupies

the land under customary law has to be quick to Apply for
16



right of Occupaney. If such person sleeps on such right and
the plot is given to another, he becomes a squatter and

would be entitled to nothing.”

Finally going to the 4th ground of appeal, they submitted that the
Respondents do not hesitate to state that there were no any contradicting

evidences, each and every thing was very audible in ‘t

iy

1, that, the 1% and 2

this admission proves that even the 1% and 2
respondents themselves have knowledge that the appellant was the
owner of the suitland, that his concern and lamentations on this ground
was on the procedures invoked to alienate this land from the appellant.
That, the respondents have tried to mislead this Honourable Court that

Section 19(1)(a) and (b) of the Urban Planning Act Cap 8 R. E. 2019, gives
17



the power to Mtaa Assembly to alienate the appellant land while that is
not true. Thereafter, he maintained what he had submitted in his

submission in chief.

On the 2™ ground of appeal, the appellant rejoins that his contention was
not that locus in quo visit is discretional or not, but his complaint was that

the procedure for the locus in quo visit was not oﬁ%‘erved when the

Mohamed (supra), which

o
&not applicable because the

not elaborate anything substantial to prove how they

respondénts. d
acquired the suitland leg'a'l'ljy-, that to say the case was proved beyond
reasonable doubts is not right because in civil cases, they are decided on

the balance of probabilities.

He added that, the sale agreement referred to is illegal exhibit because

as he submitted in chief, procedures of tendering the same was not
18



properly observed as the same was not read-out loud after admission,
hence it cannot be relied upon to prove the ownership as the 1% and 2™

respondent_s- intends to.

Rejoining on the last ground, as he submitted in chief stating that the

respondents’ evidence was contradictory which could not entitle the 1%t

,

4

1;sides, grounds of appeal

iFa

appeal, it is my firm holding

inferen'ces.;. -lh_cli_ngs having regard to the fact that the trial court had
an advantage of watching and assessing the witnesses as they gave

evidence.
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In doing so, only the first ground of appeal suffices to determine this
appeal amicably as it thoroughly touches the core of the misunderstanding

between the two sides.

It is in the records that, the appellant testified to have bought the suitland

from January Peter Mkombo and this fact was also mentioned by the 31

%
RS

respondent. It is also in the records that no withess from,either side that

It is therefore the reasoning of the trial tribunal that, the piece of land

that is owned by the appellant under customary law it is there only with
different measurements, but since the appellant was not present during
the whole process of surveying and demarcating the plots, that is why he

claims to be invaded by the 1% respondent. The trial tribunal rightly quoted

20



the decision in Mwalimu Omary & Another vs Omary Bilal (supra)

which was also cited by the respondents, that;

“Once an area is declared an urban planning area and the
land is surveved and plots demarcated whoever occupies
the land under customary law has to be quick to apply for

right of Occupancy. If such person sleeps on sucfgf /

atter* on an area being declared a planning area. I

et

sl
understand that passage to mean that a squatter, in an
area declared a plahning area would not be thrown out
mercilessly. He would be entitied to something, say, some
compensation but that-does not mean that the two can co-

exist, This view, I would venture to say, finds support in a
21



passage by two learned authors R.W. James and G.M,
Fimbo in their treatise Customary Land Law of
Tanzania: A source book, at page 592, where they say
this; about squatters: It is normal for the Government to
compensate squatters on town land, when any occupied:

portion is required. The legal hecessity to pay compensation

aw, I repeat, cannot equate

) holding a title under right of

occupied the land even under customary law would
normally be informed to be quick in applying for rights of
occupancy. If such person sleeps on such a right and the
plot is given to another, the squatter, in law, would have to

move away and in law, strictly would not be entitled to
22



anything. However, as the learned authors R.W. James and
G.M. Fimbo say, governments have always compensated
such going away squatters for their unexhausted
improvements. And I agree with these learned authors
when they say that these compensations are made (at feast

after 1967), probably, with in mind the sentiments of

s

t through'clearing it by my own labour.”

I need not to"add more, the appellant herein as a squatter has the right
of applying for the rights of occupancy over his plot, as the ‘Mtaa
Assembly’ never reallocated another person on his plot as per-the records

before me, meaning the appellant’s plot is not in dispute.
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