IN THE HIGH COURT OF TANZANIA
(SUMBAWANGA DISTRICT REGISTRY)
AT SUMBAWANGA
MISC. LAND APPEAL NO. 16 OF 2022

(Arising from the decision of the District Land and Housing THbunal for Rukwa at

@, o
Sumbawanga in Land Appeal No. 45 of 2020 which origina ‘?% _fom the decisior of

.{ ::u
As it i‘appears abpve%the present appeal arises from the decision of the
s;.ps s

District ‘;%ff’and and Housmg Tribunal (the appellate tribunal) which

originated from ’the decision of Pito Ward Tribunal (the trial tribunal). At
the trial tribunal the appellant Caristo Kalipesa unsuccessfully sued
the respondent Emelensiana Kalyila over a piece of land estimated to

be twenty (20) acres.



He also loosed before the appellate tribunal and therefore, decided to
come to his court in order to challenge the decisions of the two lower
courts. His Memorandum of Appeal is predicated on the following

grounds of appeal: -

1. That the (sic) leaned Chairperson of the District Land and Housing

Tribunal erred it law and fact by not COﬂSldEi’Ing ¢he issue of locus

%tga wronggdemsmn
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Tribunal _d;gslnot .bserv%%ghat the ward Tribunal at Pito was not
AT %@\ o

properlyfgi‘:onstdf’tuted dﬂr%%g that time hence injustice decision.

a wrong decision.

5. That the Ward Tribunal erred in law and fact by not considering

time of recovering of the land.



6. That the evidence of the respondent was weak compared to that
of the appellant which was strong.
7. That the appellant was not fully treated as according to the

principles of natural justice.

The appeal was heard by way of written submlssmns and both parties
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Kalyila had no Iocus{standlgto presecute theicase against the appellant at
.%_Z}% “ﬁ;&\‘h 3

prosecutlng h%asef;th&in sf%é@ought to grant Nicolaus Efrem Kalyila a
,¢ > 1}{%%?@. . -

Stressmg}@_;.‘ that p@tnt Mr. Lubusi challenged the appellate tribunal for |

trying to rectlf.y: the above irregularity by invoking the provisions of
section 18 (2) of the Land Dispute Courts Act, Cap 216 R.E. 2019 (the
LDCA). According to him, that section does not permit a relative to
prosecute the case on behalf of a party in the land case before the ward

tribunal.



Arguing about the second and sixth grounds of appeal, the appellant
counsel submitted that one Mzee Logasio who is the appellant’s father
had been in occupation of the disputed land for a long time, as it is
shown at page 5 of the trial tribunal typed proceedings, but the
appellate tribunal failed to evaluate that evidence; hence, reached to a

wrong decision.
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proceedmgs_ of the trial tribunal.
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The appellant counsel added that even the genders of the said trial
tribunal members were not indicated in the said proceedings. He gave
an example that the trial tribunal proceedings show that on 17.12.2021

the members of the said tribunal attended the proceedings, but they did



not sign the proceedings which is contrary to the law, as provided under

section 11 of the LDCA.

To bolster his stance, Mr Lubusi cited the cases of Elias Horo vs
Yohana Machawa, Misc. Land Appeal No. 171 of 2016 and Akleus

Masanja and Akleo Ntandu vs Sabas Lup;a, Land Case No. 08 of

2006 (all unreported) in which the court quashed 'theg hole proceedings

and judgment of the Ward Tribunal for bemg f‘ata' @geg a“r

%“ubu5| be.an by*refemng the
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court to the cases of Nassoro‘@;vs Ra]abuff»s:mba (L967) HCD No. 233

N, WD

é

and Augusta Mpolo végRamadha“p; Sﬁ‘abam Msuya, Misc. Land
N % »@f;
d:%«m which the principles of adverse

Turning to the fifth ground of app%%
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appell‘éyt has b%%en in %cupatlon of the disputed land for a long period

of t|me %theﬁgggfore%t will be against the public policy to disturb the

appellant who. has been in occupation of the disputed land for more than

fifteen years.

He added that the principle of law stated in the case of Ramadhan
Makwega vs Theresian M. Mshuza, Misc. Land Case No. 3 of 2918

(unreported) to the effect that an invitee cannot have right over the



ownership of land, cannot apply to the case at hand because the
appellant had been in occupation of the disputed land for a long period

of time.

In winding up, Mr. Lubusi urged the court to find that the trial tribunal

was not properly constituted as it failed to list the names and gender of

«‘&s
the said tribunal and to show their S|gnatures He' i1‘i:1%;?!:t'|er argued that
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He therefore, requested £ gg

both the trial tnbunaang% ppellafe' -tr;buﬁ";é’lsand declare the appellant as

respondent submxtted in respect of the first ground of appeal that since

it is not in dispute that Nicolaus Efrem Kalyila and the respondent are
blood relatives, then prosecuting the matter on behalf of the relative as
it happened in the case before the trial tribunal, is allowed under section

18 {2) of the LDCA.



He added that what is purported by the appellant to be irregularity, is a
total misconception and or ignorance of the law. He thus, invited the
court to find ground number one to be misconceived hence devoid of

merit and proceed to reject it.

In respect of the third and fourth grounds of appeal, Mr Budodi

G,
submitted that the appellant has admitted that at the%gmmencement of
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the trial, all members dully listed thelr%--*nam@esw aﬁ”d%;sig@gd the
proceedmgs and on 07.01.2020 as well as-».on %%% ; Oi'ngthe- records
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Isc%%contended that it is not true that the
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da gase ”b%fore the trial tribunal commenced on
i7. 12,'5"021 as' Ialmeg%;y hIS learned friend because the judgment of

He added that'|t is now a settled principle that the. omission to put
names and signatures of tribunal members is not fatal when it comes to
substantive justice; hence curable under the oxygen principle as it was
held in the case of Yakobo Gichere vs Perina Yusuph, Civil Appeal

No. 55 of 2017 (CAT at Mwanza, unreported). Finally, the respondent



counsel invited the court to reject grounds number three and four of

appeal for being devoid of merits.

As for the fifth ground of appeal, the learned counsel for the respondent
submitted that mere long occupation and use of land does not per se

constitute adverse possession; long time must be of more than twelve

occupy the same.

That the appellant failed eveno, shﬁ%&?& t'h'.':‘ la
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land which he alleges tof 18 g&

years, In addition t@@haﬁ%ﬁflr Bﬁ%odiﬁéﬁmitted that there can never be
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adverse possessr@r@{ghé?%%%e&lsa &@,@f of being a licencee or invitation
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vof Ramadhan Makwega vs Theresia

evidence on record to show that the appellant was an invitee to the

disputed land. That fact is supported by the conduct of the appellant’s
family to handle over the disputed land according to the meeting held on

08.06.2013.



He added that the said handling over meeting implied, by all necessary
implications, that the whole family knew that their deceased father was
merely an invitee that is why there was no any resistance from the
family to return back the disputed land to the respondent’s family. He
therefore, prayed to the court to reject the fifth ground of appeal for

being devoid of merit,

that he"-";as not fa%lllar with the said land.
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Secondly, the respondent counsel submitted that the allegations that the

members of the trial tribunal were not changed as the High Court
directed through its previous judgment and that some of those members

are relatives of the respondent, are baseless because the records of the



trial tribunal are certain on the names; gender and signatures of the said

members.

From the above submissions, Mr. Budodi prayed that all the grounds of

appeal raised by the appellant be dismissed with costs for lack of merits,

Having read the above rival submissions and the cited authorities, my
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task now is to determine whether the presentappeal 15“%mer|tor|ous As it
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fifth and sixth grounds_of&»appeal I say SOt
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The salg records ._.clearly@reveal that the trial tribunal properly evaluated
B,

the ewdenceﬁof bo%ﬁ parties before deciding in favour of the respondent.

Also, the said records reveal that the trial tribunal was properly

constituted and its members appended their signatures on the

proceedings.
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Not only that, but also, it is apparent on record that both parties were
afforded an opportunity to adduce their evidence, asking questions
and calling their witnesses. Hence, it is not true that the principles of

natural justice were not complied with by the trial tribunal.

Starting with the first ground of appeal, it is the submission of the

counsel for the appellant that the person called Ni
_‘I@e%v

.Iaus Efrem Kalyila
had no locus standi to prosecute the case aganﬁ“&t the ap

trial tribunatl.
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He added that if the respone!e t was ot%c aD: abl e‘*?%f prosecuting her

frem Kalyila a Power of
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Attorney. He has: glso 'submltte hat 1 e provisions of section 18 (2)
;é; ;‘(& '. by

£ & _
of the LDCAggnveked“bggkth e'hion.€ Jairperson of the appellate tribunal
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0 ""the adx%&ary snde the respondent’s counsel has submitted that

ther

hon. Chairperson of the appellate tribunal allows a relative to stand

on behalf of a party before the trial tribunal.
Section 18 (2) of the LDCA provides that:

“18. Appearance by advocate prohibited
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( 1) V774 N/A

(2) Subject to the provisions of subsections (1) and (3) of this
section, a Ward Tribunal may permit any relative or any member of
the household of any part to any proceeding, upon request of such

party to appear and act for such party.

(3) .., NJA”

relative or any member of theho%sehelgl of
G, B G G
proceedings to appear and K --.or sch pamy.‘\_%gpon request of such

case before a ward?’;,:r;bunal must gﬁl@gntw power of attorney to his

mé;jmber,@f hlsiheégr;xousehold What is required of

appear&&and act’ ex%tns/her behalf.
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)the present appeal, it is not in dispute that the records
of the trial tribunal are silent as to whether the respondent made a
request to the trial tribunal that her relative who is Nicolaus Efrem

Kalyila, be allowed to appear before that tribunal and act on her behalf.
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However, since that person who is a relative of the respondent,
appeared and acted on behalf of the respondent from the beginning to
the end of the trial before the trial tribunal without any objection from
the appellant, I am of the settled view that by necessary implication, he
was allowed by the said tribunal to appear and act on behalf of the

respondent.
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wishes. the co rﬁto believe in its existence and give judgment in his/her
favour; the basis of the above court’s position is derived from the

provisions of section 110 (1) and 112 of the TEA,

The appellant has complained that the appellate tribunal failed

completely to evaluate his evidence which according to him, was strong
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compared to that of the respondent. His advocate has supported that

proposition his submission in chief.

However, the counsel for the respondent has backed the Hon.
Chairperson of the appellate tribunal for properly reevaluating the
evidence of both parties adduced before the trial tribunal and found that

i,
Tk .

the appellant failed to prove his case against the rén_'dent.-_

's N
u%ﬁiand for more than fifteen years, the

his Case before the trial tribunal compared to

It is also on record that the appellant failed to show the boundaries of
the disputed land. Also, I have observed as rightly submitted by the
counsel for the respondent that, even the evidence of the appellant
before the trial tribunal indicates that the disputed land does not belong

to him, but to the respondent.
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Therefore, owing to the above reasons, 1 am in line with the submission
of the counsel for the respondent that the second and six grounds of
appeal raised by the appellant have no merits and they stand to be
dismissed, as I hereby do.

The last for my determination, is the fifth ground of appeal in which the

.
appellant has faulted the appellate tribunal for its failure to consider the

&,
time of recovery of the land, It is the submlss;ca‘

1) f 'ti < a_pk_ ellant’s

OVE;E;g};Qf%nership of land as stated in the

cases oRamadha' Mega vs Theresia M. Mshuza (supra) and

dio K%%

cannot §pply in th';present case.

To the respOn.def’s counsel, that argument by the appellant’s counsel is
unmerited because it is on record that despite claiming to have been in
occupation of the disputed land for a long time, the appellant was an

invitee as his grand father was borrowed the disputed land by the
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respondent’s family; hence, the principle stated in the above cases

applies to the circumstances of the case at hand.
The counsel for the respondent has gone far by submitting that the

handling over meeting of the disputed land which was convened on

08.06. 2013, is another justification that the disputed land does not

B,
belong to the appellant, but to the respondent 1 entlrely agree with that

the family of the respondent.
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how he came in
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t%ad%sessmn of the disputed land.
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I may. alse' : dd th%t his complaint before the trial tribunal that he was

given the dl_sputed land by the DLHT, was not suppotted by any

documentary proof and if that was true, the appellate tribunal ‘could not

decide the land dispute in favour of the respondent, as it did.
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